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OPINION

This appeal involvesa dispute over child support for the parties two
minor children. Thetrial court denied the Father's petition to modify the support
asit had been setin the final decree. In addition, the court placed alien ontwo
of theFat her's properties and awarded feesto the Mother's attorney. On appeal,
we affirm the court's decis on with regard to child support and attorney f ees
However, regarding the lien, we modify thetrial court's decision suchthat alien
remains on only oneof the Father's properties. Accordingly, the decision of the

trial court is affirmed as modified and remand for further proceedings.

James Canon DeVault, Jr. ("the Faher") and Katherine Theresa
DeVault ("the Mother") were divorced by final decreefiled April 13, 1995. The
final decree ordered that custody of the parties' two children, twin boys, be joint
and that the Mother be the primary physcd cugodian. With regard to child

support, the court stated as follows:

The court finds this an gopropriate situation in which to
deviate from the Guidelines with regard to child support.
Both par ents havetheir own successful businesses. Eachhas
the ability to earn a substantial income for the support of
themselves and the support of their children. From [the
Fat her's] tegimony heis not working like hehasin the past,
but the Court sensesthat he isgoing to sart up. [The Father]
is currently underemployed. Child support is hereby set at
$800.00 per month.

Both parties appeal ed from the judgment of the trial court on various
issues one of the Father's being the award of $800 per month in child support.
The court of appeals found that there wasinsufficient evidence from which the
trial court could have determined that the Father was underemployed and
remanded the cause for determination of child support.

We are of the opinion that the evidence does not
preponderate in favor of the trial court's finding that the
defendant is underemployed.



The decision of thetrial court asto child support is rever sed
and remanded. Onremand, the trial court shall hear evidence
on the amount of the defendant's income as defined in the
guidelines and determine the correct net income amount.
Ther eafter, the court shall enter an order requiring defendant
to pay child support equal to thirty-two percent of this net
income as required by the guidelines

DeVault v. DeVault, No. 01-A-01-9601-CVV00012, 1996 WL 482968, at *7
(Tenn. App. 1996). The Father did not pursue this issue on remand to the trial
court. Instead, he paid $800 per month in child support pursuant to the final

decree for over ayear until the time that he filed thispetition to modify.

On November 4, 1997, the Father initiated the instant proceedings by
filing a petition to modify which alleged that he had experienced a "drastic
decrease inincome" sncethetime of thefinal decree. He asserted that he was
employed in the same capacity as he had been, a free lance photographer.
However, he claimed that by no voluntary action of his own, he had earned
approximately $12,000 in 1997 and that "he desperately need[ed] a reductionin

child support payments for a period of approximately twelve months."

Atthe March 26, 1998 hearing, the Mother offered no evidence and the
Father's only witnesses were himself, his current wife and his accountant. The
Father testified that he is a self-anployed professional photographer doing
business asDeVault Photography. The Father claimedthat asof 1997, he could
no longer pay hisliving expensesplus child support without borrowing from his
parents, credit card companies and mortgage companies. Hetestified that his
income had been reduced dueto various factors within the industry though he
had taken numerous seps to increase his business. He presented a written
statement indicating that his gross income through November 30, 1997 was
$45,766 but his net was only $9,475. The Father offered no evidence of his
grossincome from his photography businessfor December 1997 nor did he offer

any financial information for the first three months of 1998 prior to the trial.

The Father's other source of incomeis apiece of property with seven
rental units. He presented a written statement for this rental property which



itemized the income and expensesfor 1997 through November 30, 1997. The
statement showed an almost $500 loss. The Father claimed that this property
required significant expensesand that, due to an unusual amount of refurbishing

in 1997, it was showing this|oss.

At the hearing when asked what property he owned, the Father
answered, "l own the apartment building with my wife Pamela and we own our
ownhome." However,theFather indicatedthat hewas s0l ely responsiblefor the
debt on the apartment building. Hetestified that he owed in excess of $340,000
to creditors. He stated that, other than sharing financial responsibility for his
home with his current wife, he was solely responsible for all this debt. He
testified that h shome was worth approximately $200,000 with a mortgage of
$125,000 and his rental property wasworth $300,000 with a mortgage bal ance
of $116,000. The Father did acknowledgethat he had spent money fixing up his
house as recently as December 1997.

TheFather'sfinal withesswas Jim Harper, acertified public accountant
who had kept the Father's books sincethe late 1970's. Hetestified that he had
prepared the written statement showing a $9,475.20 net income for DeVault
Photography as of November 1997 as well asthe gatement showing a $489.25
loss for the Father'srental property. He stated that the Father had given him the
check stubs and bank statements and receipts and he had categorized them. The
court clarified that the accountant was not guaranteeing the truth of the
information upon which hewasrelying. Later, when the Father'sattorney asked
the witness if he believed that the information given to him by the Father was
truthful, the Mother's attorney objected. Thetrial judge sustained the objection.

Following the hearing, the courtissued afinal order: "The petitionto
modify child support is dismissed for failure to state a claim upon which relief
can be granted and due to the failure of the petitioner to establish facts upon
which this[c]ourt would be empoweredto reduce said support.” The court found
that the current amount of child support was condstent with a gross income of
approximately $40,000 per year which is cong stent with the anount the Father

is able to earn. The court further found that the Father owns certain valuable
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assets that can be used to secure his obligation to pay child support including
equity in his home and rental property. The court thus placed liens on both
pi eces of property and ordered that they remain until the children reech the age
of mgjority. Finally, the court ordered the Father to pay the Mother's attorney the
sum of $2500 for the atorney fees and expensesand the court ordered the Father

to pay court coss.

Initially, we point out that this was not a dismissal pursuant to
Tennessee Rule of Civil Procedure 12.02(6) for the failure to satea clam for
relief. The purpose of thisruleisto test the sufficiency of the complaint, and it
Isconsequently based upon the pleadingsalone. Merri manv. Smith, 599 SW.2d
548, 560 (Tenn. App. 1979); Jacox v. Memphis City Bd. of Ed., 604 SW.2d 872,
873 (Tenn. App. 1980). Bothinitsfinal order and initsruling from the bench,
the trial court used language indicdive of Rule 12.02(6). However, the court's
order followed a hearing during which the Father presented proof to support his
petition for modification. In addition to the Rule 12.02(6) language, the court
stated inthefinal order that the dismissal was"dueto thefailure of the petitioner
to edablish facts upon which this Court would be empowered to reduce said
support.” Moreover, from the bench, the trial judge stated that " [t] her e was very
little proof today. A lot talked aout but nothing redly that would substantiate
apetitiontoreducethechildsupport asset." Itisclear that the court misusedthe
12.02(6) language and thatitsded sion wasbased uponitsreview of the evidence

produced at the hearing.

Turning to the substantive issue of child support, these decisions are
entrusted to the discretion of the trial court which isguided by the child support
guidelines promulgated by the Department of Human Services pursuant to the
Tennesee code Tenn. Code Ann. § 36-5-101(e)(2) (Supp.1994). The
guidelines apply to modifications of support as well as to the original decrees.
See Jones v. Jones, 870 SW.2d 281, 282 (Tenn. 1994). Appellate review of
child support decisionsis inaccordance with Rule 13(d) of the Tennessee Rul es

of Appellate Procedure. Thus, we &ford the trial court's factual findings a
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presumption of correctness but do not extend that presumption to thetrial court's
legal condruction of the guidelines Tur ner v. Tur ner, No. 01A01-9506-CV -
00255, 1997 WL 136448, at *6 (Tenn. App. 1997).

With regar dto child support modification, the code providesthat " upon
application of e ther party, the court shall decree anincrease or decrease of such
allowance whenthereisfoundtobeasignificant variance, as defined inthe child
support guidelines established by subsection (e), betweenthe guidelinesand the
amount of support currently ordered unless the variance has resulted from a
previously court-ordered deviation from the guidelines and the drcumstances
which caused the deviation have not changed." Tenn. Code Ann. 8§
36-5-101(a)(1) (Supp. 1998). The guidelines state that avariance ustifies "the
modification of a child support order unless, in situations where a downward
modification is sought, the obligor is willfully and voluntarily unemployed or
underemployed.” Tenn. Comp. R. & Reg. r. 1240-2-4-.02(3) (1994).

To reiterate, the court found in its final decree that the Father was
underemployed. The court then set support at $800 per month without making
adetermination asto the Father's potential income as required by the guidelines
SeeTenn. Comp. R. & Regs r. 1240-2-4-.03(3)(d) (1994); Herrerav. Herrera,
944 S\W.2d 379, 387 (Tenn. App. 1996). The court of appealsreversed thetrial
court both asto the finding that the Father was underemployed and as to the
amount of child support stating that "it isimpossible to make the determinations
necessary to deviate from the guidelinesbased on the information in the record
of this case." DeVault v. DeVault, No. 01A01-9601-CV-00012, 1996 WL
482968, at *6 (Tenn. App. 1996). This court remanded the case for the trial
court to hear evidence on the amount of the Father's income. However, the
Father did not seek relief on remand. Instead, he paid $800 per month for over

ayear until he filed the instant petition to modify.

"[A] significant variance shall be at least 15% if the current supportis one hundred
dollars ($100.00) or greater per month." Tenn. Comp. R. & Regs r. 1240-2-4-.02(3)
(1994).
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In the instant proceeding, the court noted from the bench that child
support as set by thefinal decree"does reflect aoproximately $40,000 ayear™ in
income which was " pretty much in keeping with [the Father'q ability to earn.”
Likewise, initsfinal order, the court stated "[c]hild support as currently set is
consistent with a gross income of approximately $40,000 per year and that
amount is consistent with [the Father'q ability to earn.” It is clear that the trial
court's finding with regard to the $40,000 figure was based upon the $800 per
month child support that it had set in the final decree; in other words, the trial
court's reasoning wasthat $40,000 is the amount of income that correponds to
an $800 monthly child support award such that if child support was set at $800
a month then the Father must have been able to make $40,000 per year. It was
necessary for thetrial courtinthis casetoengageinsuch rever sereasoning since
it had failed to make a factual determination of the Father'sincome at the time
of thefinal decreeandsincethe Father hadfailedtoobtain such adetermination

from the trial court oncethe court'sinitid error wasreversed and remanded.

On appeal in the case at bar, the Father contends that the trid court
erred by failing to determine hiscurrent income based upon the proof presented
at trial asrequired by the child support guidelines He daims that the court
based its award on the Father'searning potential rather than his actual income.
It is the Father's position that the court erred by basng the award upon earning
potential when it never found that the Father was voluntarily unemployed or
underemployed as required by the Guidelines. The Father also contends that
since the trial court never ascertained the Father's current income, it never

reached the point wher e it could make a " significant variance" determination.

We find that the court'sruling was a based upon its finding that the
Father failed to show hisincome was lessthan it was at the time of the original
support order and thus failed to show a sgnificant variance. In both the bench
ruling and the final order, the court expressed its opinion that the Father had the
abilityto earn more income than hewasshowing. Thecourt's concl usion seemed
to be based upon its finding that the Father was manipulating his deductions to
show a much smaller net income than he actually was receiving. During the

hear ing the court commented to the Father, "your tesimony now isthat you can't
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command that income [that you previously enjoyed], so how do you pay your
expenses? It doesn'tjive. Inother words, the same story today that you had last
timeyou cameinhere, manipulaion of expenses, so youwant totry toexplain
that?"

We find that the evidence does not preponderate against the court's
finding that the Father failed to show he was making less than $40,000. There
was evidence that the Father had put money into renovaing his rental property
in 1997 and into fixing up his own home as recently as December of 1997. The
court noted that the Father obviously had the "wherewithal" for such
expenditures and that "maybe that should be dedt with by scding it down
instead of trying to scde down his child support." Furthermore, the Father
presented scanty evidence on his own behdf. He only presented income and
expense figures for 1997 through November of 1997 despite the fact that the
hearing was held in March of 1998. He did not enter into evidence any tax
returns but only written gatements creaed by his accountant showing net

business income from DeVault Photography and net loss from the rental

property.

Asstated, thetrial court determined the $40,000 figure representing the
Father's potentia incomefrom the monthly amount of child support, $800, asset
by the final decree. The guidelines providethat "[i]f an obligor iswillfully and
voluntarily unemployed or underemployed, child support shall be cal cul ated
based on adetermination of potential income, asevidenced by educational levd
and/or previous work experience.” Tenn. Comp. R. & Regs. r.
1240-2-4-.03(3)(d) (1994). It is clear from the previous reversal of the $800
amount on apped that the trial court did not properly make this determination.
However, the Father failed to pursuetherelief that was availableto him after this
court reversed the final decree. His only relief now is to show a significant
variance from the $40,000 by showing that he is making 15% less than $40,000.
The Father has not carried his burden of proof with regad to showing a
significant variance and thus he is not due amodification of child support. See
McCarty v. McCarty, 863 SW.2d 716, 719 (Tenn. App. 1992) (egablishing that
the party seeking modificaion in alimony or child support has the burden of
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proof under the prior sandard of "substantial and material change in

circumstances").

The Father next argues that the trial court abused its discretion in
awarding the Mother alien against all of the Father'sreal property. The court
imposed alien against both the Father's home as well as hisrental property "in
order to secur e [the Father's] obligationsto pay child support.” Section 36-5-103
of the code authorizes the imposition of such liensasfollows:

Thecourt may enfor ceitsor ders and decrees by sequestering
the rentsand profits of the real estate of the obligor aganst
whom such order or decree was issued, if such obligor has
any, and such olbligor's personal esate and chosesin action,
and by appointing areceiver thereof, and from time to time
causing the same to be applied to the use of the obligeeand
the children, or by such other lawful means the court deems
necessary toassure compliance with its orders, including, but
not limited to, the imposition of alien against the real and
personal property of the obligor.

Tenn. Code Ann. 8§ 36-5-103(a)(2)(Supp. 1998).

Whilewefind that thetrial court'sdecisiontoimposealien waswithin
its discretion, we agree with the Father that an abuse of d scretion existsin the
court's dedsion to encumber both of the Father's pieces of real property with
liens. According to the Father's proof, the two propertieshad acombined equity
of $260,000. At the time of trial, the twin boyswere nine years old. Assuming
child support remains fixed a $800 per month, this amounts to $9,600 per year
which totals approximately $86,000 in child support by the time the children
reach the age of majority. We find that $260,000 worth of property is an
excessive amount with which to secure a projected $86,000 obligation. We
therefore modify the trial court'sruling such that alien remains only upon the
Father's rentd property which, representing $185,000 in equity, should

adequately secure the Father's child support obligation.

V.



In his next issue, the Father maintains that the trial court erred in
exduding testimony from J m Harper rel a&ing to the truthful ness of the Father's
financial records. When asked how he arived a the figures representing the
Father'sincome, Mr. Harper testified that the Father " gave [him] the check stubs
and some bank statements and receipts to i ndicate what the income items and
expense items were and [he] just categorizedthem." The trial judge then asked
Mr. Harper, "[s]o you're not guaranteeing thereliability of these? Only you said
you did these from the information supplied by your client?' Mr. Harper
responded that this was correct but later he answered that he had no reason to
believe the i nf ormation was incomplete. When asked whether Mr. Harper felt
that the information was truthful, the M other' sattorney objected saying that this
guegtion cdled for an opinion. The court sustained the objection asfollows:

Well, you know, he can tell he's truthful, but this is of
absolutely no advantage to me because, you know, he's the
accountant and it's not an audited thing. He's going to just
rely and make a list and maybe file the tax return based
solely on the r epresentation made by hisclient. That'sall he
can testify because he's not guaranteeing it.

The Father argues on apped that the court took a role in cross-
examining Mr. Harper by noting that he relied on a gatement which was not
audited and that this cdled into quegion the credibility of the Father. It isthe
Father's position that the court's quegions imposed a duty upon the Father's
counsel to present information asto the Father's truthfulness pursuant to Rule
608(a) of the Tennessee Rulesof Evidence. We disagreefinding that the court's
line of questioning did not effect an "attack” on the Father's characte for
truthfulness. The court was merely clarifying the source of the specific financial

information upon which Mr. Harper relied to form his testimony.

In the Father'sfinal issue, he contendsthat the trial court erred in its
award of attorney feesto the Mother. The Father arguesthat thereisno statutory

authority for an award of attorney feesin this case. The code provides as
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follows:

The plantiff spouse may recover from the defendant spouse,

and thespouseor other per son to whomthecustody of the

child, or children,isawar ded may recover from theot her

spousereasonableattorney feesincurred in enforcing any

decree for alimony and/or child support, or in regard to

any suit or action concerning the adjudication of the custody

or the change of custody of any child, or children, of the

parties, both upon the original divorce hearing and at any

subsequent hearing, whichfeesmay befixed and allowed by

the court, before whom such action or proceeding is pending,

in the discretion of such court.
Tenn. Code Ann. § 36-5-103(c) (Supp.1998) (emphasis added). The Father
submits that this section in ingpplicabletotheinstant caseas it only authorizes
feesincurred in enforcing a decreeand enforcing a decreefor child support does
not include defending anaward of child support. The M other filed an answer to
the Father' spetition to modify; however, she did not counter-petition to enforce
thedecree. Itisthe Father'sposition that the purposeof this gatutewastoaward
attorney fees to those litigants who were required to come into court purely

because the obligor parent was not meeting his or her support obligation.

We disagree with the Father's interpretation of section 36-5-103(c)
finding that this satute encompasses the attor ney fees incurred by a custodial
par ent in defending the obligor parent's unsuccessful suit to decrease attor ney
fees. In a gmilar factual Stuation, this court has staed that "[i]t is well
established that a non-cugtodial parent may be held liable for legal expenses
incurred by the custodial parent in protecting the right of children to support.”
Beck v. Beck, No. 01A01-9710-CV-00547, 1998 WL 136130, at*2 (Tenn. App.
1998) (upholding award of attorney fees to cusodial mother in her defense
aga nst the father's attempts to reduce child support); see also Lindberg v.
Lindberg, No. 02A01-9407-CV-00169, 1995 WL 607557 (Tenn. App. 1995)
(upholding the trial court'saward of partial a@torney feesto the custodid parent

when the non-cugtodial parent petitioned for a decrease in child support).

The Father also contendsthat the court abused its discretion in making
thisparticular award. Thecourts havewidediscretion inawarding attorney fees,

and this court will not interfere in the exercise of that discretion in the absence
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of aclear showing of abuse. Salisbury v. Salisbury, 657 SW.2d 761, 770 (Tenn.
App. 1983). Thetrial court'saward with regard toattorney feesneed only bejust
and equitable under the circumstances. Sherrod v. Wix, 849 S\W.2d 780, 785
(Tenn. App. 1992). The Mother's attorney submitted an affidavit showing his
total feesand expensesto be $5426.81 andthere wasneither proof nor allegation
that this figure was inaccurate. The court ordered the Father to pay to the
Mother's attorney $2500 of these fees and expenses. We find that the court did
not abuse itsdiscretion in awarding the Mother'sattorney one hal f of thefeesand

expenses that were incurred in representing the M other .

Finally, we address the M other's request that she be awarded her fees
and expensesincurred on appeal. In light of our concluson that the trial court
should not have placed alien on both of the Father's properties, we do not find
that the Father has pur sued anunnecessary appeal. Sincethe Father'sappeal was
"partially successful," see Young v. Young, 971 SW.2d 386, 393 (Tenn. App.
1997), we deny the M other'srequest for an award of her atorney fees and costs
on appeal. See Fordv. Ford, No. 01A01-9611-CV-00536, 1998 WL 730201, at
*6 (Tenn. App. 1998) (denying the mother /appellee attor ney feesand costs on
appeal wher e the f ather /appellant was partially successful in his appeal ).

VI.

In condusion, we &firm the decision of the trial court to disallow a
decrease in child support. While we agree with the court's dedsion that the
Father's support obligation be secured by a lien, we find that the court abused its
discretion in encumbering both the Father's home and rental property for this
purpose. Accordingly, we modify the court's decision such that alien remains
only upon the rental property. The trial court's decisions with regard to the
testimony of the witness, Mr. Harper, and with regard to the avard of attorney
fees are affirmed. Finally, the M other's request for fees on appeal is denied.

WILLIAM B. CAIN, JUDGE
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CONCUR:

BEN H. CANTRELL, P.J., M.S.

PATRICIA J. COTTRELL, JUDGE
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